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U.S.-TRIBAL  GOVERNMENT  RELATIONS 
AND  FEDERAL  RECOGNITION  OF  INDIAN  TRIBES 


Nearly  200  years  after  the  Chinook  tribe  wel¬ 
comed  Lewis  and  Clark  at  the  mouth  of  the 
Columbia  River  and  helped  the  expedition  sur¬ 
vive  the  winter  in  1805,  the  Chinook  tribe  finally 
received  federal  recognition.  The  Chinook  story 
exemplifies  the  experiences  of  many  non-recog- 
nized  tribes.  In  1851,  the  tribe  signed  a  treaty 
with  the  U.S.  government,  outlining  the 
Chinook's  territory  along  the  Columbia  River, 
but  it  was  never  ratified  by  Congress.  The  U.S. 
government  tried  to  negotiate  other  treaties, 
which  were  rejected  by  the  Chinook  because 
they  would  have  required  the  tribe  to  relocate  to 
a  reservation,  along  with  other  tribes  in  the  area. 
As  such,  the  Chinook  tribe  remained  without  a 
reservation,  although  some  individual  members 
were  allotted  lands  on  the  Quinault  reservation  in 
the  1930s. 

Primarily  because  the  tribe  did  not  have  a  land 
base  or  treaty,  the  U.S.  government  did  not  con¬ 
tinuously  recognize  the  tribe  as  a  political  entity. 
The  Bureau  of  Indian  Affairs  (BIA)  recognized 
the  tribe  in  1925,  but  their  status  was  rescinded 
by  the  courts  three  years  later.  They  were  again 
recognized  and  dropped  in  the  1950s.  In  1981, 
the  Chinook  tribe  applied  for  recognition  through 
the  newly  formalized  BIA  process  and  received  a 
preliminary  decision  against  them.  They 
appealed  the  decision  upon  discovering  that  a 
large  amount  of  information  from  their  applica¬ 
tion  had  been  mislaid  in  a  desk  at  the  BIA. 


In  the  United  States  there  are  over  550  tribes, 
including  pueblos,  rancherias,  bands,  and  Alaska 
Native  villages,  that  are  recognized  by  the  feder¬ 
al  government.  When  a  tribe  is  recognized,  the 
federal  government  affirms  its  trust  responsibili¬ 
ties  to  the  tribe.  Protection  of  tribal  lands  and 
tribal  self-governance,  as  well  as  the  provision  of 
basic  social,  medical,  and  educational  services  to 
tribal  members,  hinge  on  federal  recognition. 
Many  federal  programs,  like  the  Native 
American  Graves  and  Repatriations  Act,  specify 
that  a  tribe  must  be  federally  recognized  in  order 
to  participate. 

Seeking  federal  recognition  has  become  increas¬ 
ingly  politicized.  Public  reaction  to  cases  like 
the  Mashentucket  Pequots,  who  established  a 
multi-million  dollar  casino  in  1992  after  receiv¬ 
ing  recognition  in  1 983,  have  brought  broader 
attention  to  the  recognition  process.  Although 
the  process  for  obtaining  federal  recognition  has 
been  debated  at  least  since  the  late  1 970s,  the 
BIA's  management  of  the  process  has  come 
under  harsher  criticism.  Most  people  agree  there 
is  room  for  improvement,  but  they  differ  on  the 
details.  Questions  about  the  authority  to  recog¬ 
nize  tribes,  the  criteria,  the  process,  and  the 
effects  on  local  non-Indian  communities  have 
created  major  tensions  between  tribes.  non- 
Indians,  federal  agencies,  and  Congress.  ■ 
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HISTORY  OF  FEDERAL  POLICY 


The  rocky  history  of  tribal  recognition  suggests  a 
nation  ambivalent  about  the  role  of  tribal  governments. 
From  the  early  ISOOs  to  1934,  federal  policy  towards 
Native  peoples  was  characterized  by  relocation,  assim¬ 
ilation,  and  outright  war.  In  1934,  federal  policy 
changed  to  afllmi  tribal  self-governance,  create  protec¬ 
tions  for  tribal  lands,  and  reclaim  land  for  landless 
tribes.  In  1953,  federal  policy  reversed  again. 

Congress  required  the  federal  government  to  end  bene¬ 
fits  and  serv  ices  to  tribes  as  soon  as  possible.  During 
the  1 950s,  Congress  terminated  its  relationship  to 
more  than  100  tribes,  who  were  ordered  to  dissolve 
their  governments  and  distribute  their  lands  to  individ¬ 
ual  tribal  members.  At  the  same  time.  Congress  grant¬ 
ed  certain  states  criminal  and  some  civil  jurisdiction 
over  Indian  lands. 


Each  fall,  the  Mattaponi  Tribe  presents  a  gift  of 
game  or  fish  to  the  Virginia  governor,  as  they  have 
since  1646,  when  the  tribe  first  began  paying  trib¬ 
ute  to  the  Commonwealth.  The  tribe’s  reservation 
along  the  Mattaponi  River,  established  in  1658,  is 
among  the  oldest  in  the  country.  Yet  the 
Mattaponi,  and  7  other  tribes  in  Virginia,  are  not 
recognized  as  tribes  by  the  federal  government. 

The  Mashpee  Wampanoags,  direct  descendants  of 
the  tribe  that  met  the  Mayflower,  have  lived  in  the 
Cape  Cod  area  for  hundreds  of  years.  Until  World 
War  II,  the  tribe  kept  much  of  its  land  and 
remained  relatively  autonomous.  After  the  war, 
rapid  immigration  of  non-Indians  to  the  area 
changed  community  leadership  from  Native  to 
non-Native.  In  1977,  the  Mashpee  Wampanoags 
attempted  to  reclaim  16,000  acres  of  land,  includ¬ 
ing  the  town  of  Mashpee.  To  the  surprise  of  the 
tribe,  the  jury  ruled  that  the  Mashpee 
Wampanoags  were  not  a  tribe,  and  therefore  did 
not  have  claims  to  the  land.  Since  that  time,  the 
Mashpee  Wampanoags  have  been  working  to 
attain  federal  recognition.  They  still  await  a  final 
decision  from  the  BIA. 


Congressional  policy  turned  around  again  in  the  late 
1960s  to  reaffirm  tribal  self-detenriination.  In  1968, 
Congress  prohibited  states  from  acquiring  power  over 
Indian  tribes  without  tribal  consent.  The  1975  Indian 
Self-Determination  and  Education  Assistance  Act 
allowed  tribes  to  administer  federal  services  programs 
to  tribal  members.  Tribes  now  operate  schools,  health 
clinics,  job  training,  welfare  programs,  and  many  other 
services  with  tribal  and  federal  funds.  However,  tribes 
which  were  terminated  in  the  1950s  were  not  automat¬ 
ically  reinstated  as  federally  recognized  tribes  in  the 
1 970s.  Instead,  many  of  these  tribes,  such  as  the 
Menominee  Tribe  of  Wisconsin,  had  to  struggle  to 
reestablish  their  formal  relationship  to  the  federal  gov¬ 
ernment. 

There  are  a  variety  of  reasons  why  a  tribe  with  legiti¬ 
mate  claims  might  not  currently  be  recognized  by  the 
federal  government.  Many  east  coast  tribes  that  had 
formal  relations  with  England  during  the  colonial  era 
did  not  obtain  similar  relations  with  the  new  U.S.  gov¬ 
ernment.  Some  tribes  were  overlooked  because  of 
their  small  size  and  isolated  location.  Congress  termi¬ 
nated  many  tribes  in  an  attempt  to  end  its  trust  respon¬ 
sibilities.  Other  tribes  simply  fell  through  cracks  with¬ 
in  the  federal  bureaucracy.  ■ 


Brought  to  You  by... 

The  preparation  and  publication  of  the  FCNL 
Indian  Report  is  funded  entirely  through  the 
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Friends  Committee  on  National  Legislation  by 
making  a  donation  today.  All  contributors  regu¬ 
larly  receive  the  FCNL  Washington  Newsletter 
and  the  Indian  Report. 

Your  gift  makes  our  Quaker  witness  possible. 


FCNL  Indian  Report,  Winter  2001 


Page  3 


THE  FEDERAL  RECOGNITION  PROCESS 


To  obtain  federal  recognition,  the  BIA  requires  that 
tribes 

■  demonstrate  a  continuous  community  with  politi¬ 
cal  authority  over  its  members, 

■  provide  documents  outlining  the  structure  of  the 
tribal  government, 

■  document  membership  which  derives  from  a  his¬ 
toric  tribe,  and 

■  demonstrate  external  identification,  such  as  state 
recognition,  of  the  tribe  as  an  Indian  entity  since 
1900. 

Applications  are  evaluated  by  teams  of  genealogists, 
anthropologists,  and  historians  in  the  BIA  Branch  of 
Acknowledgment  and  Research  (BAR). 

Tribes  face  major  obstacles  in  the  recognition  process 
and  are  calling  for  reforms.  Some  tribes  have  waited 
decades  for  recognition.  They  say  the  process  is 
bureaucratic,  too  expensive,  and  effectively  broken. 
They  argue  the  wait  and  burden  of  proof  on  tribes 
adds  another  injustice  to  a  long  list  experienced  by 
Native  Americans. 

Public  anxiety  has  risen  in  areas  where  tribes  are 
seeking  recognition.  Gambling,  land  claims,  a 
reduced  tax  base,  and  other  possible  changes  concern 
neighboring  communities.  Some  citizens  and  politi¬ 
cians  are  calling  for  moratoriums  on  recognition  until 
the  system  can  be  fixed.  Others  are  suggesting 
unprecedented  limits  on  the  sovereignty  of  newly  rec¬ 
ognized  tribes.  Some  critics  have  gone  as  far  as  to 
claim  that  tribes  seeking  recognition  are  fake  and  only 
interested  in  operating  casinos. 

Over  200  entities  have  written  the  BIA  expressing 
their  intent  to  pursue  federal  recognition.  Since 
establishment  of  the  office  in  1978,  the  BAR  has 
made  decisions  on  30  cases.  Currently,  25  complete 
applications  have  been  submitted  and  stand  ready  for 
review.  Tribal  leaders  have  estimated  that  petitioners 
can  expect  an  eight  to  ten  year  process.  Proponents 
of  the  BAR  explain  that  the  process  is  lengthy 
because  the  office  is  understaffed  and  faced  with  the 


additional  burdens  of  filling  requests  for  legal  pro¬ 
ceedings  and  requests  made  through  the  Freedom  of 
Information  Act. 

Critics  believe  that  the  BIA  is  ill-equipped  to  review 
applications  and  that  approval  for  federal  recognition 
should  be  moved  to  an  outside  commission.  They 
argue  that  the  BIA's  principal  responsibility  to  recog¬ 
nized  tribes  conflicts  with  any  responsibility  to  new 
tribes,  which  compete  for  the  limited  pool  of  federal 
resources.  While  originally  reluctant,  last  year  BIA 
Assistant  Secretary  Kevin  Cover  said  he  would  give  up 
the  authority  to  recognize  tribes  because  “it  needs 
more  expertise  and  resources  than  we  have  available.” 

Some  tribes  also  have  concerns  about  the  criteria  used 
to  make  decisions.  Tribes  affirm  the  need  for  stringent 
criteria  and  careful  documentation  and  research  to 
weed  out  false  applicants.  At  the  same  time,  fulfilling 
the  requirements  can  be  at  odds  with  past  federal  poli¬ 
cy.  Systematic  policies  to  destroy  tribal  governments 
contribute  to  the  challenges  non-recognized  tribes  face, 
including  lack  of  external  recognition  and  continuous 
political  authority. 

In  the  face  of  criticisms  from  Indians  and  non-Indians 
alike,  policy  makers  must  consider  how  to  allay  con¬ 
cerns  about  federal  recognition.  The  outcome  of  BIA 
decisions  can  dramatically  change  the  course  of  histo¬ 
ry  both  for  a  tribe  and  for  neighboring  communities. 
The  process  and  criteria  for  recognition  should  be 
transparent  and  consistent.  The  process  should  be 
completed  in  a  timely  and  organized  manner.  Policy 
makers  considering  changes  in  the  process  should  con¬ 
sult  with  tribes,  including  non-recognized  tribes. 

Lastly,  policy  makers  should  remember  that  federal 
recognition  affirms,  not  grants,  the  inherent  sovereign¬ 
ty  of  tribes.  Leon  Jones,  Principal  Chief  of  the  Eastern 
Band  of  Cherokee  Indians,  reminded  Congress,  “It  is 
important  to  remember  that  these  are  not  powers  grant¬ 
ed  to  the  tribes  by  the  United  States  but  are  powers 
inherent  to  Indian  tribes  as  units  of  government  that 
long  preceded  the  existence  of  the  Federal  government 
or  any  state.”  ■ 


LEGISLATIVE  UPDATES 


Native  Hawaiians  At  a  Crossroads.  The  Office  of 
Hawaiian  Affairs  (OH A),  established  under  the 
Hawaiian  state  constitution,  manages  the  resources 
held  in  trust  by  the  state  for  Native  Hawaiians.  Until 
recently,  OHA  was  governed  by  nine  trustees  of 
Native  Hawaiian  ancestry,  elected  for  four-year  terms 
by  voters  of  Native  Hawaiian  ancestry. 

In  February  2(XX),  the  U.S.  Supreme  Court  ruled  in 
Rice  V.  Cayetano  that,  based  on  the  15th  amendment. 
OHA  elections  for  trusteeships  should  be  open  to  all 
Hawaiian  citizens.  The  Rice  ruling  undermines  the 
progress  that  has  been  made  at  the  state  and  federal 
levels  to  restore  the  capacity  of  Native  Hawaiians  to 
govern  their  own  affairs.  Other  cases,  including 
Barrett  v.  Cayetano,  threaten  to  further  challenge  this 
capacity. 

One  proposal  to  ensure  continued  self-determination 
for  Native  Hawaiians  would  formalize  a  government 
to  government  relationship  between  Native  Hawaiians 
and  the  federal  government.  Sen.  Akaka  (HI)  intro¬ 
duced  a  bill,  S  81,  to  establish  a  prcx;ess  for  reorgani¬ 
zation  and  to  federally  recognize  a  Native  Hawaiian 
government.  The  bill  would  be  a  starting  point  from 
which  Native  Hawaiians  could  re-develop  their  own 
self-governance  programs.  A  liaison  office  in  the 
Department  of  the  Interior  (but  outside  the  BIA) 
would  be  established  to  work  with  Native  Hawaiians. 
Rep.  Abercrombie  (HI)  introduced  companion  legisla¬ 
tion.  HR  617,  in  the  House. 

Reforming  the  Federal  Recognition  Process. 

Last  Congress.  Sen.  Campbell  (CO)  introduced  legis¬ 
lation,  S  61 1,  to  reform  the  federal  recognition 


process.  The  bill  would  have  moved  authority  for 
granting  federal  recognition  from  the  BIA  to  an  inde¬ 
pendent  commission  appointed  by  the  President  and 
approved  by  the  Senate.  The  legislation  also  included 
changes  in  the  criteria  used  to  determine  a  tribe’s  eligi¬ 
bility.  Sen.  Campbell  said  he  is  likely  to  re-introduce 
similar  legislation  in  the  107th  Congress. 

Virginia  Tribes  Seeking  Recognition.  A  coalition 
of  Virginia  tribes  is  seeking  federal  recognition 
through  Congress,  an  option  that  has  been  exercised  in 
the  past  by  other  non-recognized  tribes.  Last  year, 
Rep.  Moran  (VA)  introduced  legislation  to  grant  feder¬ 
al  recognition  to  the  Chickahominy  Tribe,  the 
Chickahominy  Indian  Tribe-Eastern  Division,  the 
Mattaponi  Tribe,  the  Upper  Mattaponi  Tribe,  the 
Pamunkey  Tribe,  the  Rappahannock  Tribe,  Inc.,  the 
Monacan  Tribe,  and  the  Nansemond  Tribe,  all  of 
Virginia.  Moran  is  expected  to  introduce  similar  legis¬ 
lation  again  this  year.  ■ 
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